Sewer district's stormwater authority could hinge on Supreme Court's interpretation of just a few words

By Robert Higgs, Northeast Ohio Media GroupThe Plain Dealer, Cleveland Plain Dealer

COLUMBUS, Ohio -- Whether the Northeast Ohio Sewer District gets to implement its stormwater runoff plans and make property owners pay may hinge on how the Ohio Supreme Court interprets just a few words in the Ohio Revised Code.

Lawyers for the sewer district and eight communities fighting the stormwater management plan presented their cases Tuesday before the Supreme Court, answering questions from the justices for nearly an hour.

Critics say the charge amounts to an unvoted tax and is beyond the scope of the sewer district's authority.

A host of friend-of-the-court briefs indicate that the Supreme Court's ultimate decision has wide-reaching interest.

At stake is the sewer district's plans to manage storm runoff on a regional basis, using a fee charged to property owners based on the size of their property and the amount hard surfaces that generate runoff.

Here's some highlights from the arguments:

Defining the law
Much of the questioning of Cleveland attorney Mark Wallach, who represented the sewer district, and Cincinnati attorney John Nalbandian, who represented the eight communities -- Beachwood, Bedford Heights, Brecksville, Glenwillow, Independence, Lyndhurst, Oakwood and Strongsville -- focused on the intent of legislation that defines the sewer district's authority.

The Ohio Eighth District Court of Appeals held that the sewer district didn't have the authority to expand its scope of operations to include stormwater management.

The Ohio Revised Code gives the sewer district authority to treat "waste water." The appellate court found that stormwater did not fit that definition.

But the definition cited by the appellate court came from a previous court ruling rather than the Revised Code, and the differences in language between the two definitions are important, Wallach argued.

"The term waste water necessarily means water containing waste," Judge Sean Gallagher wrote in the appellate opinion. "Under R.C. 6119.011(K), 'waste water means' 'any storm water containing sewage or other pollutants.' "

But that language did not include the full definition. The revised code defines waste water as "any storm water and any water containing sewage or industrial waste or other pollutants ..."

Those missing three words -- and any water -- indicate that the legislature granted authority over storm water runoff, Wallach argued.

"Why do you need the second word 'water,' unless you're talking about two separate kinds of water," Wallach said. "You're talking about storm water and any water containing waste."

Nalbandian disagreed, arguing that the omission of words was not a material issue and that the appellate court got it right.

The proper way to interpret the statute, he said, is that the sewer district would have authority to deal with water mixed with waste in sewage systems.

Justice William O'Neill expressed skepticism.

"I have to get rid of the word 'and' and just pretend it's not written there?" he asked. "Am I missing something?"

Defining the problem
Justices quizzed both lawyers about who now is managing stormwater runoff among the 56 communities in the sewer district and who should have that role.

Wallach responded that no entity is managing runoff and as a result, pollutants are ending up in streams and rivers and flowing into Lake Erie.

Nalbandian said a local conservation conservancy would have authority to deal with runoff. Individual communities can address their own storm drainage systems.
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